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INTRODUCTION AND SUMMARY 

Cable Europe has seen the proposals by the Danish Regulator, DBA, to extend remedies 

imposed in relation to Market 5 (Wholesale Broadband Access) in Denmark. The current 

remedies imposed on TDC’s telecom’s network include price regulated access to a Wholesale 

Broadband Access (WBA) product and includes access to a multicast functionality which 

allows broadcast services to be provided. In addition DBA also has mandated price regulated 

WBA access on TDC’s cable assets (hereafter referred to as YouSee) – this does not include 

multicast functionality. DBA now proposes to extend the remedies imposed on YouSee to 

include a multicast functionality on its WBA product and to ensure that content can be 

replicated in the packages offered by parties using this functionality (see Annex). 

Cable Europe is concerned by this extension of remedies for a number of reasons. 

1. The basis of the SMP designation on YouSee in 2008 (and the extension in 2012 via 

TDC’s SMP designation) was driven by a fear of a selective investment policy by 

TDC in order to avoid regulation. In short, DBA (then NITA) feared that TDC would 

upgrade its cable assets that were unregulated and not upgrade its copper assets 

leaving third party access seekers at a disadvantage and in a way, sidestepping 

regulated access obligations. YouSee argued at the time that such an approach to 

investment would be illogical for a variety of reasons and has since been proven 

correct. TDC has fully upgraded its copper network such that xDSL access is 

ubiquitously available. Therefore the very basis of mandated access of YouSee’s 

network is flawed. The EU Commission in its comments on the Market 5 agreed that 

the cable network could be regulated as a control on regulatory gaming by TDC by 

directing investments to one network or another to avoid regulated access. The EU 

Commission has not indicated support for DBA’s analysis beyond agreeing the need 

for an access remedy to support the DSL based remedies. Since there has been no 

actual access in spite of the access remedy and since Denmark is recognised as the top 

performing broadband market in Europe, there is no basis for an extension of 

remedies in this way. 

2. The imposition of cable access in the presence of a pervasive alternative is not 

appropriate or proportionate. In general, third party cable access is underdeveloped 

and lacks scale, it has significantly less functionality than DSL based access services 

and proxy-equivalents for that functionality are technically complicated and are 

subject to radically different cost functions. In short, DSL access products are better 

developed and cheaper for third party use. Where there are two access products that 

equally remedy the same SMP problem, the imposition of both, particularly where the 

second is more expensive and/or difficult is neither appropriate nor proportionate. 

DBA itself in its 2012 market analysis makes most of these points when deciding that 

multicast over cable WBA would be ‘neither reasonable nor appropriate’.  

3. In the context where broadband access remedies are available on both cable and DSL 

infrastructures, the extension of the cable access remedies to include broadcasting 

extends those remedies applied to a market that is different to that on which SMP has 

been identified. Indeed, the original remedy of access on the cable network is justified 
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as an ancillary remedy. What is now proposed is an ancillary remedy (broadcasting) 

applied to an ancillary remedy (cable access) that moves the obligations into a 

separate market area. That market might be either a broadcasting transmission market 

or a bundled retail market. The European Commission in its practice to date is highly 

critical of using ancillary remedies which can be examined in its own market (ex-

Market 18 in this case).  

4. Right now, Cable Europe perceives a trend that seems to be that if an NRA can 

achieve any SMP designation on a cable network, then all other remedies can be 

imposed as ‘ancillary remedies’. This is especially problematic where the extension of 

remedies is covered by (a) other legislations such as must-carry, must-offer and (b) 

where there is a distinct market already established where SMP can be identified if 

appropriate. If a demand and supply analysis suggests that the retail market must 

contain both, then a bundled retail market containing both broadband and broadcast 

should be analysed in other to justify remedies. What is being proposed now by DBA 

is at odds with the proper functioning of the Regulatory Framework since the 

remedies are not related to a perceived problem (Article 8 access) nor are they 

imposed where SMP is designated (Article 16 Framework Directive). 

5. The technical characteristics of xDSL networks means that multicasting was 

developed as an inherent part of the DSL protocols intended for broadcast purposes 

and both the supplier and recipient of multicasting may benefit from scale and scope 

economies. However, for Cable TV networks broadcasting as a service delivery 

platform sits entirely apart from the broadband delivery platform just as other 

platforms such as DTT or Satellite sit apart from the cable based broadband access. 

While a form of multicast is available over the Doccis 3.0 standard, it is less flexible 

and more costly than its DSL based cousin. Broadcasting over cable networks is more 

inherently related to the ex-Market 18 in a way that multicasting over DSL networks 

is not. Since DBA decided in 2007 that ex-Market 18 was competitive and since SMP 

has not been designated in Market 18, it is at odds with the Framework Directive to 

impose a broadcast obligation on YouSee in the guise of an ancillary remedy to 

market 5. 

6. The inclusion of specific obligations that go beyond broadcasting transmission 

capacity to the inclusion of specific content or the making available of content which 

is not mandated under must carry, must offer rules, is a clear extension of remedies 

into areas not covered by the Framework.
1
 The regulation of content is clearly ultra 

vires for the regulatory framework.  

 

  

                                                           
1 Article 2(c) FWD defines an ‘Electronic Communication Service’ as a service provided for remuneration which 

consist wholly or mainly in the transmission and routing of signals on electronic communications networks. 

This includes telecommunications services and transmission services in networks used for broadcasting, but 

excludes services providing, or exercising editorial control over, content transmitted using electronic 

communications networks and services.  
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1. THE 2008 AND 2012 DESIGNATIONS OF SMP IN MARKET 5 

 

The European Commission in the course of commenting
2
 on the original designation of SMP 

on the YouSee network essentially did not agree that WBA over cable networks was in the 

same market as WBA over copper but saw the obligations placed on YouSee as being 

justified in another manner: 

 

In view of the above the Commission is not convinced that it is justified to include cable in the 

relevant market. However, the Commission is of the view that, taking account of the 

exceptional circumstances unique to the Danish broadband access market, even if cable was 

not considered to be part of the relevant wholesale broadband access market the competitive 

concerns identified by NITA would still require an adequate regulatory intervention. 

 

In this respect, the Commission shares NITA's main concern that due to the national 

specificities prevailing in Denmark, in the absence of cable regulation TDC would have the 

ability and the incentives to circumvent wholesale broadband access regulation limited to 

DSL networks. The risk of investing only in one of the two infrastructures is inherent in the 

structure of joint control both networks and in the fact that at the retail level, these 

infrastructures are competing with each other as they both aimed at satisfying the same 

consumer needs.
21

 If in such a situation, access is mandated to only one of those parallel 

networks it is highly probable that the operator would invest in the infrastructure which is 

not made subject to regulation. 

 

The EU Commission in the same decision goes on to note that the remedies imposed on 

YouSee’s network is in fact not the standard imposition of remedies on a designated SMP 

operator but rather is based in the Commission’s mind, access to the cable network is 

positioned as an ancillary remedy which supports the primary remedy on the DSL network:  

 

The Commission points out that it has, in the context of a previous case,24 
3
already outlined 

that NRAs may impose proportionate and justified obligations in an area outside but closely 

related to the relevant market under review, if such imposition constitutes (i) the most 

appropriate, proportionate and efficient means of remedying the lack of effective competition 

found on the relevant market, or alternatively (ii) an essential element without which the 

obligation(s) imposed on the relevant market would be ineffective. In this respect, the 

Commission highlights that undertakings supplying wholesale broadband services offered 

over either cable or DSL networks compete in the same retail market. Given this and the fact 

that TDC provides retail services over both platforms there is indeed a high risk that limiting 

wholesale access remedies under the circumstances of the present case to the DSL network 

only would undermine the effectiveness of the bitstream remedies and as a consequence the 

objectives of the regulation. Therefore, the Commission is of the view that the obligations 

proposed by NITA address a genuine competition problem and could be proportionate and 

justified in the light of the general objectives enshrined in the Framework Directive. 

 

                                                           
2 Case DK/2008/0862: Wholesale broadband access in Denmark: Comments pursuant to 

Article 7(3) of Directive 2002/21/EC 
 
3
 Footnote 24 of the original text states: Case EL/2004/0078, SG-Greffe (2004) D/203427 
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Against this background, the Commission takes the view that it is justified to extend the 

remedies to cover also TDC's cable network and to require it to comply with all reasonable 

requests for access even in the absence of conclusive evidence on the substitutability of the 

current bitstream products with a hypothetical cable broadband access product. Therefore, 

the question of exact market boundaries could be left open. In this context, the Commission 

invites NITA to ensure the economic feasibility of a wholesale broadband access via cable in 

Denmark and particularly to analyze the investment that TDC would have to incur to be able 

to provide a wholesale cable access product and the impact that those investment costs would 

have on the price for wholesale broadband access over cable. In this respect, NITA should 

also verify whether the recovery of TDC's investment via the regulated wholesale access 

price on the basis of FAHC would lead to prices for the wholesale cable access product 

viable for access seekers. 

 

The Commission’s position is summarised again in its decision relating to the 2012
4
 

notification relating to market 5 in a way that reinforces this point. Essentially, the 

Commission states that the obligations placed on the cable network are only there to ensure 

the effectiveness of the primary remedy – that is the remedy suite on the DSL network.  

 

The Commission extensively commented on the issue of inclusion of CaTV networks in the 

market definition, however in view of specific Danish circumstances did not challenge such 

delineation of the relevant market. In particular, in view of TDC's joint ownership of copper 

and  CaTV networks, the Commission accepted that in the absence of appropriate cable 

access remedies TDC could circumvent the existing wholesale bitstream access regulation. 

Access remedies imposed with regard to CaTV networks of the telecom incumbent ensure the 

effective enforcement of copper-based wholesale broadband access remedies. 

 

DBA is extending its unorthodox regulatory intervention now by saying that the ancillary 

remedy (cable based WBA) required to make the primary remedy of telecom based WBA 

effective, also needs an ancillary remedy to make the first ancillary remedy effective.  

 

Similar logic could be applied to mobile networks for example if DBA had a perception that 

this might be important to making the broadband access remedy effective? It is not clear 

where such logic could end if ancillary remedies that in turn require ancillary remedies to be 

effective is to take hold. At its limit, any SMP designation could allow all access products 

over all infrastructures to be imposed. This is precisely why Article 16 of the Framework 

Directive requires remedies to be applied only in markets where SMP has been identified. 

The proposal by DBA is at odds with this basic principle. 

 

There is little or no evidence put forward to justify a further extension of the cable access 

remedy into the provision of broadcast access remedies. On the contrary, the evidence 

produced by DBA itself suggests that network investment in Denmark has not been distorted 

in any way with all the evidence pointing to a virtual universal availability of the TDC DSL 

network as shown in figures 1 and 2 below.  

                                                           
4
  Case DK/2012/1340: wholesale broadband access in Denmark 
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Figure 1: DSL availability in Denmark 

 
Whereas if we look at subscriber numbers by access technology we can see no discernable 

migration between platforms (considering FTTH as an evolution on xDSL technologies) as 

shown in figure 2 below. 
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Figure 2: Subscribers by access technology over time 

 
 

Finally, it is worth considering what the performance of the Danish market has been in a 

European context. A report
5
 published by the Communications Committee shows that the 

Danish Broadband market is amongst the best performing in Europe with the highest level of 

take up:  

 
Figure 3:Fixed broadband penetration (subscriptions as a % of population), July 2013 

 
 

                                                           
5  COCOM 14-03 COMMUNICATIONS COMMITTEE  Working Document  Broadband 

access in the EU: situation at 1 July 2013 
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Meanwhile retail prices are amongst the lowest in Europe (at €32.40) prices in Denmark were  

the third lowest in the EU.  

 

 
Figure 4:Broadband retail prices - Internet Access 12 to 30 Mbps + Fixed Telephony, 2012 

 
 

It is not obvious therefore what lack of performance in the Danish broadband market the 

DBA is seeking to rectify.  

2. THE SCOPE OF THE ACCESS OBLIGATION 

Indeed, it appears that the issue which DBA suspects is related to a putative broadcast market 

with a bundled broadband-broadcast market being the most likely target. However, such a 

market is not specified nor is such a market analysed. Already in its 2009 decision on the 

2008 notification, the Commission commented on the scope of remedies imposed on the DSL 

network and requested DBA to justify the remedy of multicasting.  

 

The Commission notes that TDC shall be mandated to give access to additional 

functionalities (such as multicasting) in the scope of the bitstream remedies. NITA indicates 

that the list of additional functionalities set out in the notification is not exhaustive. NITA 

states that Danish end-users demand telephone and (HD)TV delivered over broadband 

connections to an increasing extent and that video on demand is expected to be valued by 

Danish end-users in the future. However, NITA did not provide further details in its 

notification as regards the development and takeup of triple play offers in Denmark. NITA 

does not substantiate either why it would like to impose obligations such as multicasting in 

this market. 

 

In this respect the Commission notes that the relevant market in question is the upstream 

market for access to data services, in particular to Internet and not to broadcasting services 

as such. However, the Commission believes that it is possible that trends in the market for 

wholesale broadband access may develop in such a direction that in the absence of a TV 

offering the provision of an Internet access product alone may no longer be sufficient to 

compete effectively at the retail level.  
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Therefore, the Commission invites NITA to carefully substantiate in the light of the 

development of retail broadband demand why the imposition of multicasting is justified and 

whether it is proportionate. Only on the basis of such analysis NITA should consider 

providing multicasting features in the scope of the mandated bitstream product in case there 

is a risk that absent this input, alternative operators are deprived from competing effectively 

in the retail broadband market. 

 

Cable Europe has not seen any subsequent justification of this remedy extension to the basic 

bitstream access but would make two observations on this related to the current proposal to 

extend remedies. The first is that there is no evidence that there is any problem on a broadcast 

transmission market in Denmark nor is there any evidence to support a separate bundled retail 

market and, by implication, an associated wholesale market for regulation. The second 

observation is that technically, Cable networks operate in a way that is fundamentally 

different to DSL networks. Specifically, multicasting is an inherent feature of bitstream over 

DSL but that is not true for cable networks where the traditional broadcast functionality sits 

in parallel to the broadband service. It is therefore a clear that a separate stand alone product 

for the delivery of broadcast content is used by cable operators in a way that multicasting is 

not. That is not to say that a cable based bitstream access could not support a form of 

multicast but to the extent that it does, it is a poor substitute for the form of multicast that is 

available over telecom networks.  

In practice cable bitstream could support a unicast type broadcast function which is not 

dynamic to enable clients to view different channels without using different IP streams – in 

short it becomes extremely bandwidth hungry very quickly. DBA acknowledged cable’s 

shortcomings in this regard in its 2012 market analysis: The Business Agency notes that 

although the DOCSIS standard supports multicasting of IP TV signals, that multicast IP TV 

using DOCSIS today is not an appropriate way to feed TV signals to end-users. This is 

because, first, the technology of many parties is not considered sufficiently mature and 

secondly - and more importantly - to the present it is a more costly way of delivering 

television signals over DVB-C feed.
6
 

 

It is clear that the DBA is proposing to apply a remedy to a market where no SMP has been 

found. Cable Europe believes that in order to comply with the Regulatory Framework the 

DBA must define a new bundled market and go through the process associated with that new 

market or it must examine the traditional ex-Market 18 again and seek to impose remedies 

via that route. The extension of wholesale obligations related to the broadband market in the 

form of a wholesale broadcasting remedy is entirely at odds with the proper functioning of 

                                                           
6
 See section 6.4 of that decision:  Det er Erhvervsstyrelsens vurdering, at selvom DOCSIS-

standarden understøtter multicasting af IP-tv signaler, så er multicast af IP-tv med anvendelse 
af DOCSIS i dag ikke en hensigtsmæssig måde at fremføre tv-signaler til slutbrugerne på. 
Det skyldes for det første, at teknologien af mange parter ikke betragtes som tilstrækkelig 
moden og for det andet – og mere væsentligt – at det pt. er en mere omkostningskrævende 
måde at fremføre tv-signaler på end DVB-C-fremføring. 
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the Regulatory Framework. In particular Article 8(4) of the Access Directive, as amended, 

requires that the obligations imposed on SMP operators be based on the nature of the problem 

identified, proportionate and justified in the light of the regulatory objectives laid down in 

Article 8 of the Framework Directive. Article 8 of the Framework Directive then goes on to 

set out a series of objectives which are, inter alia, effective competition, promote the internal 

market, development of the internal market, promote the interest of citizens. While it is clear 

that the remedies proposed (broadcasting) are not based on the problem identified (possible 

SMP in broadcasting), YouSee would argue that citizens interests or the interests of the 

internal market are not being promoted or developed, quite the contrary.  

Cable Europe also notes that DBA itself declared an extension of multicasting to cable access 

technologies as disproportionate recently and there have been no changes in the market that 

would affect its rationale for that conclusion since then
7
 ‘The technical relationship also 

means that it would not be reasonable or proportionate to impose TDC to offer multicast IP 

TV signals in its cable TV network’. 

Therefore the extension of the scope of remedies is at odds with the functioning of the 

regulatory framework and creates enormous uncertainty not only in Denmark but across the 

Cable Europe membership. 

 

In conclusion, the poor take up of Cable Access should not be surprising given its role as an 

ancillary remedy to discipline the investment profile of the DSL based network. The 

extension to that ancillary remedy of another ancillary remedy moves the regulatory 

obligations very far from the market on which SMP has been designated. To justify such an 

imposition and to comply with the Regulatory Framework, DBA must identify a problem on 

a relevant market, either broadcast transmission or a new bundled market that includes 

broadcast transmission. DBA has itself described an obligation to provide multicasting over 

cable as neither reasonable nor proportionate.  

  

                                                           
7
 See section 3.4.11 De tekniske forhold betyder endvidere, at det ikke vil være rimeligt og 

proportionalt at pålægge TDC at tilbyde multicast af IP-tv-signaler i TDC’s kabel-tv-net. 
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3. THE EXTENSION OF REMEDIES BEYOND THE RELEVANT MARKET? 

The Commission advises that ‘The starting point for the identification of markets susceptible 

to ex ante regulation is the definition of retail markets over a given time horizon, taking into 

account demand-side and supply-side substitutability. Having defined retail markets, which 

are markets involving the supply and demand of end-users, it is then appropriate to identify 

the corresponding wholesale markets which are markets involving the demand and supply of 

products to a third party wishing to supply end-users.’
8
 

Therefore, the first issue to be resolved is the nature and specification of the retail broadband 

market in Denmark since it is the supply of the retail market that informs the wholesale 

market definition.  

In its market analyses
9
 at the retail level DBA examined a distinct broadband market and not 

a bundled market that included broadcasting. The Commission made extensive comments 

about the inclusion of cable in the relevant market in the case of DK/2008/0862 but noted that 

owing to the fact that the ownership of TDC of both the copper and cable networks created a 

unique situation where remedies might be imposed on the cable network. As noted by the 

Commission, the objective in not blocking the intervention was to ensure the copper remedies 

were not circumvented: 

‘Access remedies imposed with regard to CaTV networks of the telecom incumbent ensure the 

effective enforcement of copper-based wholesale broadband access remedies.’
10

 

The Commission also questioned in 2008 the extension of remedies to multicasting on the 

DSL network by noting that this remedy goes beyond the relevant market being studied but 

noted that the market could evolved in that direction in the future.  However, it must be 

stressed that the purpose of access obligations was only ever seen as a means to constrain 

strategic investment behaviour on copper vis-à-vis cable, it was not meant to be a means of 

access or market development in its own right.  

Wholesale remedies have been sufficient to control SMP in every Member of the EU to date, 

it must be inferred that there are existing remedies that are capable of controlling retail SMP 

if applied correctly and efficiently. Relevant wholesale measures would only fail on foot of a 

poor specification or application, reasons which could not justify some form of retail market 

regulation.  

In the logic of the market analysis approach put forward by the Commission,  DBA should 

have, and presumably did do, an assessment of whether the bitstream market remedies 

(together with market 4 remedies) are sufficient to remove retail SMP for the broadband 

                                                           
8 Commission Recommendation on relevant product and service markets within the electronic 

communications sector susceptible to ex ante regulation - C(2007) 5406 and Explanatory memorandum of the 

Recommendation - SEC(2007) 1483 

9
 Case DK/2012/1340: wholesale broadband access in Denmark which supercedes DK/2008/0862 

10
 Case DK/2012/1340 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32007H0879:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32007H0879:EN:NOT
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market. If DBA concluded that these remedies were sufficient, then no further action ought to 

be taken.  

The result of that assessment by DBA
11

 is that the retail market SMP would have been 

resolved or controlled by ULL and bitstream (including multicasting) remedies together with 

Broadband access on cable since no further action was taken subsequent to the bitstream 

intervention put forward with respect to market 5.  

The EU Commission made no comments on any aspect of the WBA market analysis 

submitted in 2012 implying their agreement with the assessment and the proposed remedies.  

The current revision of remedies must be viewed in that context and also in the context of the 

Danish Broadband market being the best performing in Europe.  

In addition to the fact that DBA’s proposal is not consistent with Article 8(4) of the Access 

Directive, as amended, requires that the that the obligations imposed on SMP operators be 

based on the nature of the problem identified, proportionate and justified in the light of the 

regulatory objectives laid down in Article 8 of the Framework Directive, DBA’s proposal  is 

entirely at odds with the proper functioning of the Regulatory Framework since Article 16 (4) 

of the Framework Directive only provides for remedies to be imposed on undertakings with 

SMP.  

Since YouSee/TDC has not been designated with SMP in market 18, broadcasting 

transmission obligations ought not to be imposed. Obligations on YouSee are justified as 

ancillary remedies to the primary remedies that are imposed on the DSL network. To extend 

that ancillary remedy by means of another ancillary remedy, extends the regulatory 

obligations very far from the market on which SMP has been found, it is even extended into 

what is a distinct and standalone market where SMP has not been found and which, in DBA’s 

view, does not even warrant consideration for regulation under the three criteria test.  

As noted in the Swedish broadband markets, Cases SE/2010/1061&1062, the Commission 

considered that a finding of SMP should not have ancillary remedies applied where those 

remedies could pertain to another relevant market where SMP could be identified.  

In that Swedish broadband case, it was with respect to backhaul as an ancillary service to the 

broadband market that the Commission noted that:  

‘The Commission recalls that the proposed obligations should in principle pertain to the 

relevant product market in which SMP has been found. Whilst not contesting the market 

definitions and SMP findings for the two notified markets, the Commission is not convinced 

that the proposed backhaul obligation is intended to remedy an SMP finding in the product 

markets covered by the notifications, but instead may pertain to a potential finding of 

dominance in another relevant market.’  

                                                           
11

 DK/2012/1339/1340/1341 
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In parallel circumstances, DBA now seeks to impose remedies on a market where no SMP 

has been found (broadcast transmission) and where no amended market analysis has been 

conducted.  

Furthermore, it was never intended that access to the cable TV network would go beyond 

disciplining the investment decisions on the copper network. For that reason, the inclusion of 

cable in Market 5 and indeed the original designation of SMP were given something of a 

‘free pass’ by the Commission in the context of a broader consideration owing to the joint 

ownership of the network assets. What is now proposed by the DBA requires a fundamental 

review of that decision.  

3.1. Broadcast Transmission Market  

In general terms, electronic communications services regulated under the telecoms 

framework exclude services providing or exercising control over content transmitted using 

electronic communications networks and services. The provision of broadcasting content 

therefore lies outside the scope of the regulatory framework for telecommunications. On the 

other hand, the transmission of content constitutes an electronic communication service and 

networks used for such transmission likewise constitute electronic communications networks 

and therefore these services and networks are within the scope of the regulatory framework. 

The European Commission consider these services in two related makets, the retail and 

wholesale markets.  

The Commission had, in its original Recommendation on Relevant Markets (2003)
12

 judged 

that Wholesale Broadcasting Transmission warranted regulation in general across the EU. It 

altered that opinion as its experience found evidence of greater platform competition as the 

transition from analogue to digital delivery platforms occurred. One implication of the 

transition was that there were likely to be fewer capacity constraints on any given platform. A 

second in their view was that many Member States were likely to have 3-4 competing 

platforms (terrestrial, satellite, cable and telecom-based) in contrast to 2-3 analogue 

platforms, one of which, satellite, developed much later. The transition from analogue to 

digital provided an impetus for platforms to compete and attract end-users, which in a two-

sided market context, also means obtaining content. These changes indicated that, in general, 

despite the market entry barriers that may exist, the market dynamics are such that the second 

criterion is not generally satisfied across the EU.  

In addition, the Commission considered that it was necessary to consider whether potential 

market power problems can be addressed either by competition law (the third criterion) or 

indeed by other regulatory measures that are in place, in line with the principle of taking a 

                                                           
12 COMMISSION RECOMMENDATION of 11/02/2003 On Relevant Product and Service Markets 

within the electronic communications sector susceptible to ex ante regulation in accordance with 

Directive 2002/21/EC of the European Parliament and of the Council on a common regulatory 

framework for electronic communication networks and service 
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modified greenfield approach.  In general it felt that the power of competition law to act and 

other factors such as must-carry and must-offer rules cast doubt about the third criterion.  

However, it is made clear that in terms of the relevant market it remained for National 

Regulatory Authorities to assess their own markets and judge for themselves whether the 

general conditions applied sufficiently closely or whether National Authorities needed to 

continue to assess and where appropriate, regulate this market.  

In the Danish market, DBA (then NITA) conducted its market review of Market 18 in 2007 

wherein it had already determined that the 3 criteria were not met for this market in Denmark 

and so did not regulate the market
13

. The evolution of DTT and satellite broadcasting existed 

in parallel to cable broadcast television and each platform was considered as a potentially 

separate market. Indeed, NITA noted that the growth in streaming and IP TV (whether 

managed or unmanaged) continue to change the TV market in ways that are unknown as 

consumers react in their preferences to the new TV platforms and offerings.  It was this 

infrastructure based competition combined with the inherent tendency of the broadcasting 

market to competition that created the context in which the European Commission chose to 

withdraw broadcasting transmission as a predefined market for regulation
14

.  

DBA has chosen not to re-examine the broadcasting transmission market since its 2007 

analysis.  

 

3.2. Bundled Markets 

From a demand perspective, an analysis that suggests that the retail market is evolving and 

that there is a growing importance of bundled or clustered products over time could lead in 

extremis to a broader market definition.  

It would first be necessary to identify a cluster retail market which includes voice, television 

and broadband rather the traditional retail broadband market. Given the results of the EU 

Commission consumer surveys which shows that there is marked growth in the use of retail 

bundles. However this in itself does not imply a broader market since relatively few 

consumers choose products because of the ability to simultaneously obtain other products.  

Once the retail market is specified then the question that arises is ‘in the presence of entry 

barriers and the other criteria being met, what wholesale inputs must be made available to 

third parties so that they can offer services to end-users?’ While there is little doubt that both 

cable and PSTN based broadband products compete directly at the retail level, it cannot 

however be inferred that both technologies can supply viable wholesale inputs, in much the 

                                                           
13

 Case DK/2007/0618: Broadcasting Transmission Services in Denmark  
14

 
http://ec.europa.eu/information_society/policy/ecomm/doc/implementation_enforcement/eu_
consultation_procedures/sec_2007_1483_2.pdf  

http://ec.europa.eu/information_society/policy/ecomm/doc/implementation_enforcement/eu_consultation_procedures/sec_2007_1483_2.pdf
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same way that cable networks cannot supply a viable alternative to unbundled local loops on 

the PSTN. 

By extension, the wholesale market that should be identified as providing the inputs to supply 

the identified retail market is the traditional wholesale market
15

 and not a new wholesale 

market. 

This is consistent with the European Commission’s viewpoint which, in the Explanatory 

Memorandum to the 2007 Relevant Market Recommendation, refuted the existence of triple 

play markets. The Commission referred to a SSNIP test, arguing that in case of a 10% price 

increase of the triple play product, customers would unpick the bundle and revert to 

purchasing the components of the bundle separately. Thus the components in the bundle 

should still be included in the respective relevant markets for telephony, broadband Internet 

access and TV. There is nothing in the draft Recommendation on Relevant Markets due to be 

adopted later this year that would change that analysis. 

No NRA in Europe has defined a bundled market to date (though certain NRAs, most notably 

the Belgian NRA, refer strongly to this in their SMP assessment and selection of remedies).   

While the telecom networks are overwhelmingly being upgraded to vDSL a certain amount 

of FTTH is also being deployed and with the exception of KPN in the Netherlands, these 

deployments can be described as point to multi-point (as opposed to point to point) which are 

referred to as PON networks for shorthand. Physically therefore, PON networks resemble a 

cable network in its deployment structure. However, the evolution of its standard setting and 

its development path reflects its historical origins and its historical obligations. DSL has 

foreseen to have third party access capabilities (including broadcasting obligations) as part of 

its standard deployment model in a way that Cable networks have not. The future DSL access 

product will be based on VULA, an enhanced bitstream access product which gives access 

seekers greater control of the end-user functionality. From that perspective, the cost and 

development differences as between vDSL and Cable are likely to be just as evident in a PON 

deployment. 

Crucially, in neither Denmark or in Belgium where access was mandated to cable network’s 

access products, there has been no meaningful demand from third parties for WBA access 

products. In Denmark in particular, no change to third party access seekers’ demand patterns 

can be observed. Similarly in Belgium, where vDSL is more or less ubiquitous, third party 

access seekers who have actually faced migration decisions within the telecom platform have 

not sought access to cable platforms. The evidence to date therefore strongly suggests that 

direct substitution has not evolved even in more technologically developed network 

situations.  

This failure for any meaningful demand to emerge seems to be driving DBA’s attempts to 

extend the remedies on YouSee’s network to include broadcasting. As noted in section 2.1 of 

DBA’s consultation  
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 As per the Recommendation on Relevant Markets, see OJ L 344, 28.12.2007, p. 65  
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The Business Authority may note that there currently is only one alternative company who 

has taken advantage of access to TDC’s cable TV network, and that this company until now 

only has two active lines via TDC’s cable TV network. The alternative companies argues that 

the two conditions are associated with wholesale access, the primary barrier to the regulated 

access has not been used on a large scale. 

 

The Business Authority’s analysis of network access to TDC’s cable TV network shows that it 

is an important prerequisite for alternative companies to deliver television (broadcast) to be 

competitive in the broadband market. Furthermore, it is estimated important in terms of 

competition in the broadband market, TDC's cable TV networks also can be exploited by 

alternative companies to provide TV services together with a broadband product. 

 

However, there is no substantial argumentation to justify that conclusion. The current 

guidance from the Commission
16

 is that : What is important in this respect is that NRAs are 

able to ensure that the vertically integrated SMP operator's regulated elements of the bundle 

can be effectively replicated (in terms of both technical and economic replicability) at the 

retail level, without an implicit extension of regulation to other components which are 

available under competitive conditions. 

The very real concern which arises therefore is that DBA will expend enormous resources 

imposing a dead-end remedy in Market 5 which DBA had already decided is not required in 

its Market 18 analysis of 2007. DBA has identified a market failure on the broadband market 

and has assigned an SMP designation to TDC in both markets 4 and 5. It has imposed ULL 

and Bitstream (with multicasting functionality) remedies on TDC. The DSL network is 

virtually ubiquitous, not only is a competitive broadcast market available, there is also a 

regulated broadcast access product that is available.   

There is no justification for extending remedies on YouSee for an underlying WBA product 

for which no demand was predicted by the company, nor for which has any real demand 

emerged. The addition of remedies to what is a separately declared competitive market will 

not change that position. To do so will undermine competitive access for another market 

review period.  

The conclusion is that DBA’s remedies in the Market 4 and Market 5 analysis are 

fundamentally at odds and inconsistent with the interventions being proposed for Market 18. 

There is no basis for believing that a bundled retail market exists nor does DBA make the 

case. The extension of remedies to broadcast on YouSee’s network is unjustified and is at 

odds with the European Commission’s guidance.  
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 See section 3.2 of the Draft Recommendation on Relevant Markets.  
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There appear to be two ways that DBA could justify its proposal to impose broadcasting 

obligations on YouSee. The first is to define a separate Market to be examined while the 

second is to define a bundled retail market and to use that as the basis to impose  

Once the retail market is specified then the question that arises is ‘in the presence of entry 

barriers and the other criteria being met, what wholesale inputs must be made available to 

third parties so that they can offer services to end-users? While there is little doubt that both 

cable and PSTN based broadband products compete directly at the retail level, however it 

cannot be inferred that both technologies can supply viable wholesale inputs, in much the 

same way that cable networks cannot supply a viable alternative to unbundled local loops on 

the PSTN. 

In order for a market to be defined it does not need to exist in practice. Many hypothetical 

markets have been identified for the purpose of application of regulatory remedies. A 

hypothetical market can be said to exist where two conditions are met; there is potential 

demand and there is potential supply. If this cable WBA market potentially exists it could be 

a direct substitute for DSL based WBA (potentially) and that possibility should be 

considered.  

The supply of some sort of third party WBA product on cable networks may be technically 

possible but the WBA product will be functionally restricted compared to WBA over DSL
17

. 

Again from a supply perspective cable will be a high cost solution for a variety of reasons.  

From a demand perspective, there is no evidence of any meaningful potential demand in the 

past. The high cost of switching that would be involved in Denmark is consistent with the 

findings in other Member States. While end-users do not observe switching costs such as 

modems etc, they are real and must (normally) be borne by the supplier. While wholesale 

demand may exist in certain areas if they are not yet served by DSL or where third party 

access seekers have not yet invested, such un-served areas do not constitute a meaningful 

level of demand in the market context (in the sense that the total demand could not impact of 

the profitability of a putative price increase).  

From a supply perspective several problem also exist which in many ways are even stronger 

than the absence of demand. The first is the age-old problem which has been long recognised 

and which does not change even in an all-IP context. Unlike DSL networks, cable is a shared 

medium in the last drop. This has implication in terms of capacity management and in terms 

of maintaining existing levels of capacity.  

The result is twofold. The first result is that the product which could be produced is 

significantly less flexible than that which can be produced using a DSL network. This lack of 

flexibility potentially makes a cable bitstream product the equivalent of resale in the DSL 

lexicon (at least cable based WBA is not functionally an equivalent to DSL based WBA). 

Even with the technical solutions developed (under fiat) by YouSee in Denmark, the origin of 

                                                           
17

 E.g. report by Excentris: ‘Technical evaluation of wholesale broadband  access on the HFC 
network’, 23.01.09, CableEurope  
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this ‘bitstream’ service means that a broadcast functionality was never developed in the 

Doccis 3.0 standard in the way that multicasting was as an inherent part of the product to be 

used for broadcasting in DSL networks.  

A second effect concerns the cost of maintaining available capacity where that capacity is 

granted to third parties. In such circumstances, these costs have been estimated by others as 

being significantly  higher than access over DSL network. PTS, the NRA in Sweden, made 

the following observation with respect to the Swedish market ‘The costs of long-term 

production of a bit flow service in a cable TV network will thus be considerably higher than 

producing corresponding xDSL-based broadband access, which would also better fulfil the 

wholesale customers’ requirements. The price of the cable TV-based service would thus be 

unattractive compared with xDSL-based broadband access. A small, but permanent price 

reduction of 5-10 per cent would not be enough to make a cable TV-based service attractive. 

The price would probably always be considerably higher than the alternatives, and still not 

offer the full functionality that they do.’  

In the current and previous market analysis, DBA acknowledged that broadcasting over cable 

networks should not be included in the relevant market for wholesale broadband access either 

as part of the market definition or as part of the remedies that might be applied. As noted 

above, broadcast functionality is not inherent in the cable technologies and such a remedy is a 

major addition and certainly not a simple ancillary obligation. If such a dramatic extension of 

remedies is contemplated, it must at a minimum be justified through a full market analysis of 

a corresponding market – either a bundled retail market which includes broadband and 

broadcast services or a separate broadcast market.  

In effect, DBA are blaming the lack of Cable third party access on the lack of a broadcast 

obligation. As noted, there are many reasons that there is no take up but the absence or 

presence of broadcast functionality is a long way down the list 

In conclusion, there is no evidence of a problem on a broadcasting transmission market – 

quite the opposite. There is no evidence that supports a separate bundled retail and associated 

wholesale market. There is, however, considerable evidence that the lack of demand for 

access to YouSee’s network is driven by factors unrelated to broadcasting transmission. The 

addition of a broadcast obligation will not address issues related to cost, to flexibility, to 

certainty etc. and are unlikely to rectify a non-problem.  
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4. THE EXTENSION OF REMEDIES TO CONTENT OBLIGATIONS.  

Under the Regulatory Framework, services must either be categorised as ECNs, ECSs or 

“information society services”, with only the latter being excluded from the scope of the 

regulatory package. This distinction was well suited to circumstances where a 

telecommunications service was simply a means by which a user could access an information 

society service.
18

 

Further, while the origin of what constitutes an information society services stems from the 

1998 Transparency Directive (Directive 98/48&34/EC)
19

, an Electronic Communication 

Service was not defined until 2002 in the Framework Directive. While market realities have 

evolved significantly in the last 16 years these remain the relevant designations.  

The current Regulatory Framework operates on the basis of a market-based approach and, as 

such, is intended to be ‘forward-looking’ and adaptable to the future technological changes in 

the sector (i.e., it is supposed to be ‘future proof’).  

The overriding policy objective of an ex ante intervention is to promote a market that can 

ultimately function effectively so that it need only rely on the application of ex post 

competition rules. Therefore, ex ante regulation is introduced into markets where either ex 

post competition rules or other specific regimes (e.g. must-carry, must-offer in the case of 

broadcasting) have either failed or been unable to generate a competitive environment. Ex-

ante regulation should be phased out where competition in the relevant affected markets can 

be effective; these principles are assimilated into the guidance for the identification of 

‘relevant markets’ for regulation. 

Ex ante regulation is thus viewed as being best suited to addressing wholesale market 

failures, given that ex post competition law (which is understood to include other relevant 

legislative instruments) has inherent limits in its choice of wholesale access remedies. The 

ability of a competition law regime to act both frequently and expeditiously to address 

restrictions to the competitive environment is also taken into account when determining if ex 

ante regulation is more suitable than ex post rules. 

The Regulatory Framework consists of the following package of Directives: 

 The Framework Directive (“FD”) (Directive 2002/21) as amended by Directive 

2009/140/EC 

 

 The Authorisation Directive (Directive 2002/20) 

 

 The Access Directive (Directive 2002/19)  as amended by Directive 2009/140/EC 
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  See DG Connect, “Green Paper on the development of the common market 
for telecommunications services and equipment” (1987), COM(87) 290 final. 
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 The Universal Service Directive (“USD”) (Directive 2002/22) as amended by 

Directive 2009/136/EC 

 

 The Directive on the processing of personal data and the protection of 

privacy in the telecommunications sector (Directive 97/66) ) as amended by 

Directive 2006/24/EC and Directive 2009/136/EC 

Article 2(a) FD defines an ‘Electronic Communications Network’ as a transmission system 

and/or, where applicable, switching or routing equipment and other resources, including 

network elements which are not active, which permit the conveyance of signals by wire, 

radio, optical or other electromagnetic means irrespective of the type of information 

conveyed. This includes: 

 Satellite networks 

 Fixed and mobile terrestrial networks (including the Internet) 

 Networks used for radio and television broadcasting 

 Cable television networks 

Article 2(c) FD defines an ‘Electronic Communication Service’ as a service provided for 

remuneration which consist wholly or mainly in the transmission and routing of signals on 

electronic communications networks. This includes telecommunications services and 

transmission services in networks used for broadcasting, but excludes services providing, or 

exercising editorial control over, content transmitted using electronic communications 

networks and services.  

In addition, Recital 10 of the Framework Directive explains that “Voice telephony and 

electronic mail conveyance services are covered by this Directive”, i.e., these services are 

explicitly deemed to constitute ECS but it is equally clear from the definitions that broadcast 

content is an information society service and therefore not covered by the Regulatory 

Framework.  

The exact parameters of what constitutes an ECS and an ISS have been subject to recent and 

on-going judicial interpretation, importantly in the case of UPC Nederland
20

 which 

concerned a preliminary reference from the Amsterdam Court of Appeal on whether the 

provision of cable television services to end-users constituted “electronic communication 

services”, and were therefore subject to the Regulatory Framework. 

The Court of Justice held that Article 2(c) of the Framework Directive excludes: 

 Services providing, or exercising editorial control over content; and, 
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 Certain ISSs, which do not consist wholly or mainly in the convergence of signals.
21

 

The Court therefore concluded, in relying heavily on the Advocate-General’s Opinion, that 

there was a clear distinction that needed to be drawn between the production of content, 

which involves editorial responsibility, and the transmission of content, which does not.
22

 

In the case of UPC, it was clear that the transmission of radio and television programmes via 

cable to its subscribers, did not involve any means of exercising editorial control over the 

content being transmitted. Further, the fact that UPC incorporated the cost of transmission 

and payments to broadcasters and copyright royalties into its cable subscription package, did 

not preclude the service from being characterised as an electronic communications service. 

What DBA has proposed in Denmark has clearly stepped beyond the provisions of the 

Regulatory Framework by imposing separate obligations on YouSee with respect to the 

provision of content – in practice two separate remedies are proposed. The first is the 

requirement to create a new multicast functionality over the basic Wholesale Broadband 

Access product and the second is an obligation to ensure that wholesale access seekers are in 

a position to recreate YouSee’s content offering on the same terms.  

This second obligation relates only to the content that must be made available on equal terms 

via YouSee’s contract obligations with the content owner or, in the alternative, YouSee must 

desist from offering the content is third parties cannot obtain the broadcast rights on 

equivalent terms. Such an obligation is ultra vires in Cable Europe’s view since it is clearly 

beyond the scope of the Regulatory Framework to impose obligations over content or content 

providers.  

A separate legislative regime exists in Denmark which covers content regulation and is 

administered by the Kulturstyrelsen
23

 and which ensures that content is available where 

appropriate. Commercial and economic conditions are covered by Danish and EU 

competition law.  

Conclusion: DBA does not have a basis for imposing content obligations on YouSee and 

those obligations must be dropped.  

 

5. PROPORTIONALITY 

The regulatory approach being adopted in in Denmark is unique in a European context. The 

identification of a bundled retail market would normally lead to an analysis of a 

corresponding wholesale market but this is not the route that DBA has pursued.  

The measures imposed on TDC recognise its dominant position as one which is durable and 

persistent by imposing cost based access in the third successive review. No European 
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regulator has ever proposed to remove access from the DSL operator in their country and 

broadband access obligations exist on every European DSL operator
24

.  

On the other hand and over time, it is clear that other means to enter the broadcasting 

transmission market exists and in its 2009 review of the Recommendation of Relevant 

Markets the Commission already felt it was appropriate to remove regulation. In 2007, DBA 

conducted its market review of Market 18 wherein it had already determined that the 3 

criteria were not met for this market in Denmark and so did not regulate the market
25

. The 

evolution of DTT and satellite broadcasting as well as cable broadcast television and the 

growth in streaming and IP TV changed the TV market. This infrastructure based competition 

combined with the inherent tendency of the broadcasting market to competition created a 

context in which the European Commission chose to withdraw broadcasting transmission as a 

predefined market for regulation
26

. DBA has chosen not to re-examine the broadcasting 

market since its 2007 analysis where it found the market effectively competitive.  

In short therefore, with two potential access mechanisms, it is clear that one is durable in 

terms of offering access over time to access seekers and that one, at best, is uncertain.  

Another consideration for both policy makers and access seekers is the proportionality of two 

parallel and regulated access products persisting over time where one access product has 

clear advantages over the other in terms of flexibility and access compatibility. This was 

already noted by the Commission in its comment letter and went unaddressed by BIPT in the 

Belgian market: 

 Alternative operators may thus be in a position to compete with both Belgacom's and the 

cable operator's multi-play and broadband-broadcasting offers already on the basis of 

regulated access to Belgacom's wholesale broadband services, once implemented. Moreover, 

access to wholesale broadband services may in principle provide alternative operators with 

more flexibility in terms of innovation and pricing of their retail offers than they might have 

on the basis of a broadband internet resale obligation. The Commission therefore invites the 

CRC to further justify in its final measure the proportionality of the proposed broadband 

internet resale offer against the background of the above line of reasoning.
27

 

It clear therefore that this casts further doubt on the long term probability that this offer will 

continue to be mandated into the future.  
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In the Netherlands, OPTA has similarly observed that the choice of a certain technology is 

frequently a long-term choice due to transition costs, and that purchasers of WBA via copper 

have to make specific investments in network equipment for DSL, meaning they will not 

switch to WBA via coaxial cable in response to a SSNIP.
28

 

In that context, demand and the commitment of demand must be necessarily less than it 

otherwise would have been.  

While access seekers have every incentive to seek to have as many routes to market as 

possible, it is neither appropriate nor proportionate to impose those costs on operators where 

no demand is evident. As noted by DBA, in the 6 years since access obligations were 

imposed on YouSee’s cable network only two access lines (for testing) are active on the 

network. There is no evidence to support the latest hypothesis by DBA that the problem is 

related to broadcasting transmission or indeed DBA have not adequately explained why, even 

if broadcasting is required, other platforms could not provide an alternative route to market.  

5.1. Technical and cost differences 

Some of the main differences between cable networks and DSL based networks is that DSL 

networks (whether fibre hybrid or not) offers a dedicated line in the local loop instead of a 

shared medium. It should be noted that telecom fibre networks, though much more limited 

are being designed for third party access with individual wavelengths being available. As 

currently set up, the cable network that the customer uses e.g. an Internet access service 

through a third party will automatically also have access to the other downstream channels 

(analogue broadcast services). Another important difference is the fact that the DSL network 

tends to be national in character and owned and maintained by one operator, as opposed to 

tens of different cable operators. Although the largest cable operators pass the vast majority 

of homes, a third party will still need to negotiate with multiple operators in the absence of a 

joint initiative by the cable operators. Another difference is the fact that the national DSL 

network is far more standardized than would the amalgamated cable networks whose 

technical evolutions differ markedly and this in turn increases the (technical) complexity for a 

third party seeking national coverage over cable networks.  

Technically, a cable network was originally designed as a broadcast medium where signals 

travel one way; from central service location to the consumer (also known as downstream). 

Any signals travelling the other way (typically static or ingress noise) were filtered out. In 

Europe each analog PAL TV-signal is broadcasted in a 8MHz block of spectrum. In the Very 

High Frequency range 7 channels are available, in the Ultra High Frequency range 48 

channels are available. Lower frequencies are used for radio broadcasts (FM radio typically 

in the 87 – 108 MHz frequency range). The frequencies below 5010 MHz are not in use for 

broadcast services. 
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basis of indirect constraints but excluded it from the high-quality WBA market. 
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The basic principle of two-way transmission in cable networks is to use separated frequencies 

for sending and receiving data. The lower frequencies are used to send information upstream. 

To allow upstream signals to pass-through, the noise-filters which blocked all upstream 

signals were removed (usually at same time the network was migrated towards a HFC 

network). 

A cable modem system consists of two cooperating devices: a Cable Modem Termination 

System (CMTS) and a cable modem (which is controlled by the CMTS). The CMTS uses one 

of the non-used TV-channels to send data packets towards the cable modems. All cable 

modems tune to the specific channel and listen and wait until data passes by which is directed 

to the computer connected to the cable modem. In effect the cable is a shared medium. The 

use of labelling or encryption technologies prevent that a cable modem passes through data 

which is not meant for the computer behind the cable modem. 

Most cable modem systems assume an asymmetry between the downstream and upstream 

traffic. This matches the typical internet user traffic; as more data is downloaded than is 

uploaded. Therefore the downstream channels are wider than the upstream channels. 

However with peer-to peer networking, video applications and on-line gaming, the traffic 

pattern is shifting towards a symmetrical distribution. New cable modem standards such as 

DOCSIS 3.0 are focused on increasing upstream bandwidth efficiency to provide higher 

upstream bandwidth. 

Unlike DSL networks, the CPE is really part of the network structure and therefore 3
rd

 party 

access seekers would not have discretion about the type of modems to be deployed. CPE will 

have to form part of the wholesale service offered. 

Cable is fundamentally a shared access medium and so there is a finite resource being shared 

amongst active end users. When considering whether or not to grant access then the cable 

operator must choose whether to allocate a specific set of frequencies or to offer a VPN type 

product whereby the access given to an end user sits within the existing frequency allocation.  

In terms of bitstream-type services on a cable network, the functionality and capabilities 

demonstrate some major differences as compared with DSL based networks. The principle 

difference is that DOCSIS technologies do not support multicasting in any way. Given the 

history of the technology, where broadcasting happened in parallel on a different frequency, 

this is not a surprising result.  

The delivery of a managed VoIP product (as opposed to a best efforts service available as 

general IP traffic flow over the IP Interconnect) is also not supported over a standard 

broadband offering since the managed voice product offering by cable networks is delivered 

over a separate frequency and can thus be delivered and managed as voice traffic rather than 

being tagged as voice traffic within a broad IP stream.  

The implications in terms of product equivalence viz. a standard bitstream product are very 

important. If a bundled retail product offering is desirable then a wholesale cable product is 



26 
 

not capable of delivering a single wholesale input (such as a bitstream product) which is 

capable of delivering a triple play product.  

The net effect of all these elements is that network operators in Europe have networks which 

have radically different functionality and cost structures which are clearly not conducive to 

aligned behaviour. 

The fact therefore is that unlike multicasting functionality in a DSL based bitstream product 

where the multicasting functionality is an inherent component of the technology, 

broadcasting over cable TV networks is a much more limited product which is exteremly 

bandwidth hungry.  

In a sense, what is being spoken of in DBA’s decision is not an ancillary remedy but is its 

own remedy sitting on a distinct market for broadcasting transmission.  

DBA reached a similar conclusion with respect to multicasting over cable networks in its 

2012 decision wherein it noted
29

 ‘The technical relationship also means that it would not be 

reasonable and proportionate to impose TDC to offer multicast IP TV signals in its cable TV 

network’. 

DBA went on to note precisely some of the point made here, The Business Agency notes that 

although the DOCSIS standard supports multicasting of IP TV signals, that multicast IP TV 

using DOCSIS today is not an appropriate way to feed TV signals to end-users. This is 

because, first, the technology of many parties is not considered sufficiently mature and 

secondly - and more importantly - to the present. is a more costly way of delivering television 

signals over DVB-C feed.
30

 

DBA are proposing to impose a remedy on a market which it has declared dominant. It is 

using a vehicle of ancillary remedy in another market which it has not justified and which is 

applied to a remedy that itself is ancillary to another remedy. It is completely at odds with the 

workings of the regulatory framework (Article 8-4 of the Access Directive and Article 16 of 

the Framework Directive) and with the Commission’s practice.  

 

  

                                                           
29

 See section 3.4.11 De tekniske forhold betyder endvidere, at det ikke vil være rimeligt og 
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 See section 6.4:  Det er Erhvervsstyrelsens vurdering, at selvom DOCSIS-standarden 
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fremføre tv-signaler på end DVB-C-fremføring. 
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6. REGULATORY SHOCK AND THE CREATION OF UNCERTAINTY 

The decision to regulate broadcast access on cable networks as an ancillary remedy on a 

broadband market has severe implications for the broader cable industry. The current 

proposal by DBA creates a backdoor route to broadcast remedies over cable networks which 

could be imposed at a stroke in any country where SMP is found on cable networks31. The 

logic of this step can apply equally to the more common circumstance where SMP broadband 

operators also own mobile networks. The regulatory uncertainty created by this measure will 

be very extensive. 

Such an approach is extremely unorthodox and unless dropped, creates an opportunity for 

NRAs to extend remedies far beyond the identified market simply under the heading of 

‘ancillary’ remedy (and even ancillary remedy to an ancillary remedy). While ancillary 

remedies as narrowly described by the Commission in the Recommendation on Relevant 

Markets make sense, when they pertain to other markets where a finding of SMP is relevant 

then it creates incoherence and uncertainty. The Commission recognises the general principle 

that good regulation respects the ‘need for predictability and legal security for market 

players32’. The proposed DBA decision turns this principle on its head.  

There is reason to believe based on past practice that the Commission would oppose such a 

move. In the Swedish broadband
33

 case, with respect to backhaul as an ancillary service to 

the broadband market, the Commission noted that:  

‘The Commission recalls that the proposed obligations should in principle pertain to the 

relevant product market in which SMP has been found. Whilst not contesting the market 

definitions and SMP findings for the two notified markets, the Commission is not convinced 

that the proposed backhaul obligation is intended to remedy an SMP finding in the product 

markets covered by the notifications, but instead may pertain to a potential finding of 

dominance in another relevant market.’  

Similar considerations apply in this case where broadcast remedies are being proposed on a 

broadband market. What is the limit to extending ancillary remedies into other relevant 

markets? The justification given by DBA for extending the remedies into other relevant 

markets, the growing importance of bundles, could just as easily pertain to mobile access as 

part of retail bundles which would create an even broader precedent. 

 The approach being adopted by DBA opens regulatory interventions on markets in a way 

which would circumvent entirely the Article 7 procedures undermining predictability for 

operators.  Such an approach creates enormous uncertainty for investors and operators 

regarding the regulatory regime they can expect to face.  
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Annex 

 

DBA is proposing to extend remedies imposed in relation to Market 5 (Wholesale Broadband 

Access) in Denmark. The current remedies imposed on TDC’s telecom’s network include 

price regulated access to a Wholesale Broadband Access (WBA) product and includes access 

to a multicast functionality which allows broadcast services to be provided.   In addition DBA 

also has mandated price regulated WBA access on TDC’s cable assets (hereafter referred to 

as YouSee) – this does not include multicast functionality.  

DBA now proposes to extend the remedies imposed on YouSee to include a multicast 

functionality on its WBA product and to ensure that content can be replicated in the packages 

offered by parties using this functionality. 

Section 3 of the national consultation34 sets out the details of the additional obligations on 

YouSee but an approximate translation is as follows:  

1. Supply (resale) of the same TV basic package that TDC at any  

time distributes in the company's cable television networks.  

2. Supply (resale) of the same TV medium package and TV full package  

that TDC at any time distributes in the company's cable television networks.  

3. Supply (resale) of the same individual (encrypted) channels that TDC at any time 

distributes in the company's cable television networks.  

4. Access to deliver on-demand functionality.  

 

Access to the above ancillary net access is subject to the alternative operator also selling 

broadband connections via TDC's cable television network. The above ancillary net access 

can thus not be taken independently. 

  

TDC must in relation to the above obligation offer all functionalities needed to support the 

alternative telecommunications companies’ opportunities to offer retail products to end users 

via TDC’s cable television networks in competition with TDC.  

 

In addition, TDC must offer ancillary elements related to the above network access products. 

Ancillary elements mean services that are necessary for the alternative telecommunications 

company to have  a real opportunity, on equal terms with TDC, using the above described 

ancillary net access to supply the retail market. Ancillary elements are benefits associated 

with a specific ancillary net access product and acquired in the context of the ancillary net 

access. This could be multiplexing, power or cabling. It should be emphasized that these are 

only examples of what may be understood by ancillary elements, and that the examples are 

not exhaustive.  
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